MAHARASHTRA ADMINISTRATIVE TRIBUNAL MUMBAI
BENCH AT AURANGABAD

ORIGINAL APPLICATION NO. 210 OF 2013

DIST. : JALNA

Madhukar s/o Rajaram Mapari,

Age 66 years, Occ. nil,

R/o Near Maruti Mandir,

At Post Ganpati Rajur,

Tal. Bhokardan, Dist. Jalna. -- APPLICANT

VERSUS

The State of Maharashtra,
Through its Secretary,

Public Health Department,
M.S., Mantralaya, Mumbai — 32.

The Joint Director of Health Services,
(Malaria & Filaria), Pune.

The District Malaria Officer,
Jalna.

The Accountant General,
M.S., Nagpur. -- RESPONDENTS

APPEARANCE Shri Avinash Deshmukh, learned Advocate for

the applicant.

Smt. Sanjivani Deshmukh Ghate, learned
Presenting Officer for respondents.

CORAM : HON’BLE SHRI J. D. KULKARNI, MEMBER (J)
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ORAL-ORDER

(Passed on this 30" day of January, 2017)

1. Heard Shri Avinash Deshmukh, learned Advocate for the applicant
and Smt. Sanjivani Deshmukh Ghate, learned Presenting Officer for

respondents.

2. In this original application the applicant Shri Madhukar s/o Rajaram
Mapari has claimed directions to the respondents to forthwith finalize his
pension case by taking requisite / necessary steps including
regularization of his period of absence from duty and to extend him
pension and all pensionary benefits. By amending the original application
the applicant has also claimed that the impugned communications dated
3.2.2015 (Annex. I) and 18.4.2015 (Annex. J) issued by the res. nos. 1 &
3 respectively be quashed and set aside. He also claims a direction to
the res. nos. 1 to 3 to condone the interruption in his service from
5.7.1986 to 2.11.1998 under rule 48 of the M.C.S. (Pension) Rules, 1982

and also to grant other consequential reliefs.

3. From the admitted facts on record, it seems that the applicant has
worked as a Health Assistant / Basic Health Worker continuously from
3.12.1968 till 1986. While working as Health Assistant at Latur in the

year 1986 the applicant sustained a paralytic attack. The applicant,
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therefore, proceeded on medical leave from 1986 to 1995. In July, 1995,
the applicant got recovered from paralytic attack and requested the

Malaria Officer to allow him to join the duties, but he was not allowed.

4. The respondents, on the contrary, vide order dated 3.12.1998
terminated the services of the applicant. The applicant has challenged
his termination by filing original application no. 1051/1999 before this
Tribunal. This Tribunal vide its order dated 7.1.2000 was pleased

observe as under :-

“Heard Shri AS Deshmukh, Id. Adv. for the petitioner and
Smt. MN Deshpande, Id. PO for respondents. Admittedly
the petitioner is terminated from the service w.e.f. 3.12.98
(Exh. B page 41). It is also admitted fact that only show
cause notice was given to the petitioner and no
departmental enquiry was held against him. Prima facie
the order of termination of the petitioner without holding
proper departmental enquiry is bad in law because
termination of services contemplated a sort of major
punishment under rule 5 of the MCS (Discipline and
Appeal) Rules. It is also seen from the contents of the
affidavit in reply that the petitioner was required to appear
before the Medical Board for examination some time on or
about 18.10.1998 and Medical Board certified on
28.10.1998 that the petitioner was eligible for temporary
appointment for a period of one month (vide para 13 of
the affidavit in reply). According to the Id. Adv. for the
petitioner, the petitioner is medically fit to resume duties.

However, before passing any further orders, it is
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necessary to give directions to the petitioner to appear
before the Medical Board in respect of his contentions
and whether he is eligible for appointment and
continuation on the post of Health Worker in Maleria

Department.

2. As such, it is hereby ordered that the petitioner
shall appear before the Medical Board at SRTR Medical
College and Hospital, Ambajogai, Dist. Beed. The Medical
Board shall examine the petitioner and send certificate in
respect of the fitness of the petitioner on this post or

otherwise within a month from today.

3. S.0. to 16.2.2000. Steno copy of this order be
provided to the Id. Adv. for the petitioner, so as to enable
him to produce the same before the Medical Board.”

5. According to the applicant, he appeared before the Medical Board,
Ambajogai and the said board examined the applicant on 9.2.2000 and
referred the applicant to Sasoon Hospital, Pune. Consequently, the
report of competent authority of the Sasoon Hospital, Pune was received,
whereby the applicant was held fit to join the duties and on the basis of
the said report, the applicant was allowed to join duties.  Accordingly,
the applicant worked in the office of the respondents again from April,
2000 to 31.3.2005 and ultimately, on 31.3.2005, the applicant got retired
on superannuation. Not only that, the provisional pension in 2

installments of 6 months each was also granted to the applicant for the
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period from 1.4.2005 to 31.3.2006, though in the year 2010-11. 75%
gratuity amount was also paid to the applicant in the year 2006, whereas
G.P.F. amount was paid in two installments in the year 2007 and 2011
respectively. However, neither the regular pension was granted to the
applicant nor, his absence period was regularized and, therefore, the

applicant is constrained to file the present original application.

6. During the pendency of the original application, the respondent no.
1 issued communication dated 3.2.2015 (Annex. |) and the res. no. 3
issued another communication acting on the communication issued by
the res. no. 1, on 18.4.2015 (Annex. J). Vide communication at annex. J

dated 3.2.2015 the res. no. 1 informed the applicant as under :-

“3. 3l 2. PA.3MR. ANR, Aaiiga R BAARY, [Seat Faam
SR, SeEn At Rttt et 09.08.2008 TFA AR Aatged
daa s fTaaidas Hed SicuEis Al ARG GBI

=EERY Hug Jsdic ARomar AA AB S FAG 190/093
SRS DA 3B.

. TASMRATR, Adf@ga IR HATR!, Fegt Faam
3B, S Afstt AN TRM Yo TaA (FRvA: 92 ad 3
AR W aA) g kemwarn Ettga Sgedlama Siegt Faam
DR, TR AT BEE! BBl AGl. qAd ABREE, ABRE AT
(F30) FrEa 9%¢9 Aelia TrA 9€ FAR st TAIRATR, Aafega
IR FHRAR, ficgl Baam ifawR, steen aten vhpn 88ow
Rawidt (eamua: 92 ad 3 #AfZa W kaxt) a1 Tearwaen sEtega
Hlctael efHa BoEmdtdal B 3udeis uR R sugl.
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IR HHA-AH AdT &t RNALT® d ACS AdT 3RgA Sit.
TARATR, Aa@d R FHAAR Al THU ¥goy feaAt=n
feeRAmE StEtgd SRR AR SEdl R Ade=N JALURE
dfad AfEetett 3ug 8 agRe! 318,

8. IWEa “uRmse 3” Add agRad faer@ dar sit. A 3w.
AR, AP R HHAR Al Betice 08/09/9%¢E A Reiw
02/99/9%¢ 3N THM ¥Yoy Rawel faenmwawrn wRicEl=
Ui 3ratigd SRS favend W @ AT Alws HRIAE!

HITAA Areit.”

7. In consequence of the aforesaid communication, the res. no. 3 has
issued another communication on 18.4.2015 (Annex. J), which reads as

under :-

“Imied Jel H.R @ 3 A U Siegl fgaam et
BRI AR A IRATAR HRRA AL [&aics 08/09/9IRCE A
@i 02/99/9%%¢ 3wl TaHM 830y Kaw HHATR HITAE UHRA

gdJae @ adteict gd wRaEnh | gal Sriaydes a 3quRe: dHacial
IRESR IFA. AAT MU A FAAAE @ Sicg aam stdewrt, sgR
BHAATEDEH ARAR A JAT IFHE 3NAV HARNAR FoR Bt B
A@B MUV QARABE AdA 3RAT dATA AADBR BEATA TARTA
AT WL gld. gl 9@ faard 9at 3uuet &stics 08/09/9¢E a
02/99/9%%¢ 3ol THM wYoy faamn sEidigd JREsR Hamasl
frtda ween wditar Agre, ARt Aar (I[) TRH - 9%¢9 A
B (98) TR BucdiE aRieet @@l R wda@-idt Aa &

3CA@AH d ACEE Ad1 3RFA U {&eties 08/0l0/9R¢E d Kl
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0R/99/9%%¢ 312l THM-8Yoy Tawizn sgusa (92 ad 3 AfEA AW
Gaw) 3@tipa SRgeR dE@dd aElin FEaA gAYl 3R
Aar/Afaen gridvena sEavh T Setcen sugd & g g, adt
JEAT MU 3SA G Dol TAD AR B BRIAEGA FAL
IRESR SRAMTAEA 3M(ct 3@, 3R FgUE CRIHAEHAR FYFdd ared A6

& 3 URTEE A e P 9 3 el BeIAEAR a
IRFA WRGRRAA [TaRa gt 3nden &t 08/09/9%¢E d Taiw
02/99/9%%¢ 31t THU-wYoy faidl 3wl IRESR Hlctael
IR SRS S Aud Ad 3@, dRT Fed1 (THU-88oR) Kaamn
etigd IRES d@@Rt g AR ApRl Ad@  (Fgcidast)
BEd-9%¢R Al FEa-gu (9) FAR Aa@ Iz FFUA o:fdvEa
JCAEHB AR G IREOR! Hlet@el daat vl Uee 33ad
Y. FHUAT AN Sl AT,

ABY/ -
fStegt fgaam sttt
SiicA=”

8. The res. nos. 1 & 3 respectively have issued the aforesaid both the
communications during the pendency of the original application and,
therefore, the applicant has challenged these communications by

amending the original application.

9. The res. no. 3 initially filed reply affidavit and admitted most of the
facts as regards termination of the applicant, his reinstatement in service
and retirement and also payment of gratuity and provisional pension

amount. It is stated that the applicant was absent from duty from
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5.7.1986 t0 2.11.1998 (4321 days) and from 3.12.1998 to 10.4.2000 (495
days) and thus total absence period of the applicant was 4816 days and a
proposal has been sent to the Govt. of Maharashtra In Public Health
Department, Mantralaya, Mumbai by the res. no. 2 on 6.7.2006 for
regularization of absence period of the applicant. The copy of the said
proposal is also placed on record at Exh. R.3. It seems that again
reminder letter was sent for regularization of absence period of the
applicant on 9.12.2013 and the same was pending before the

Government.

10. The res. no. 2 also files reply affidavit and submitted that the
applicant was absent unauthorizedly from 5.7.1986 to 2.11.1998 and from
3.12.1998 to 10.4.2000 and also reiterated about sending of proposal to
the Government for regularization of absence period of the applicant. Itis
further stated that the Govt. vide its order dated 25.5.2012 asks some
documents viz. medical certificates, recommendation on medical

certificates etc. and the same were submitted.

11. The res. no. 1 also filed reply affidavit and confirmed the fact that
the proposal regarding unauthorized absent period of the applicant has
been forwarded to the Finance Department on 24.3.2014 and approval of
the Finance Department is awaited. it is further submitted that without

approval of Finance Department in respect of unauthorized absence
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period of the applicant, it is not possible to sent the pension case of the

applicant to the Accountant General.

12. The res. nos. 1 to 3 then filed joint reply affidavit and submitted that
the service period of the applicant from 3.11.1998 to 31.3.2005 is 6 years,
4 months and 29 days only and, therefore, the applicant has not
completed minimum qualifying service of 10 years to make him entitle for
pension. It is stated that the Dist. Malaria Officer, Jalna i. e. the res. no. 3
without verifying the service record of the applicant illegally and in
contravention of M.C.S. (Pension) Rules sanctioned the provisional
pension to the applicant from 1.4.2005 to 31.3.2006 and, therefore, a

D.E. has been initiated against the said res. no. 3.

13. The res. nos. 1 to 3 have filed affidavit in reply to the amended
original application and in the said reply it has been stated that the
proposal for regularization of the absent period of the applicant has been
decided on 3.2.2015 and thereby it was decided that the applicant is not
entitled for regularization of the said absentee period. The applicant has
not rendered continuous service of 20 years and there was break in
service from 5.7.1986 to 2.11.1998 and, therefore, he is not entitled for
the pension. It is stated that the applicant or his family members never
informed the office about paralysis attack sustained by the applicant from
1986 to 1998.

14. The learned Advocate for the applicant submits that even for the

sake of argument, it is accepted that the applicant was absent from the
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duty for long period of 12 years, still the fact remains that the applicant
was suffering from paralytic attack and, therefore, he was unable to

attend the duty.

15. There is no dispute of the fact that the applicant has continuously
worked in the office of respondents from 31.12.1968 to 4.7.1986 and
thereafter from April, 2000 to 31.3.2005. The question is about
regularization of his absence period from 5.7.1986. He resumed his duty
in April, 2000. The absence period as interpreted by the respondents is

from 5.7.1986 to 2.11.1998.

16. There is no dispute of the fact that since the applicant was absent
his service came to be terminated from 3.12.1998 and being aggrieved by
the said order of termination, the applicant preferred O.A. no. 1051/1999
before this Tribunal. In the said matter this Tribunal directed the
respondents to allow the applicant to appear before the Medical Board at
Ambajogai, Dist. Beed. It is thus admitted fact that thereafter the
applicant was examined by the Medical Board and then the said Medical
Board directed the applicant to approach at Sasoon Hospital, Pune and
after getting fitness certificate from Sasoon Hospital, Pune, the applicant
was allowed to resume the duties. Accordingly the applicant resumed

duties in April, 2000 and got retired on superannuation on 31.3.2005.

17. There is nothing on record to show that any D.E. was initiated

against the applicant for his so called unauthorized absence from
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5.7.1986 t0 2.11.1998. Admittedly, on 3.12.1998, the applicant’s services
were terminated and the said termination has been quashed by this
Tribunal. In such circumstances, the continuous service of the applicant
is from 31.12.1968 till 4.7.1986 and from April 2000 to 31.3.2005. Since
no D.E. was initiated against the applicant for his absenteeism, the only
fact which was required to be taken into consideration by the respondents
was to regularize the unauthorized absence period of the applicant and
since it was not done, this original application has been filed by the

applicant.

18. In view of the aforesaid circumstances, it is necessary to see as to
whether the communication vide which the absent period of the applicant

was treated as break in service is legal and proper ?

19. In the impugned communication dated 3.12.2015, it has been
mentioned that the applicant’s absent period is 12 years 3 months and 27
days (total 4504 days) and there was no exceptional circumstances to
regularize the said absent period. It is however, material to note that the

respondents have not considered following facts :-

0] the applicant sustained the paralysis attack.

(i)  He was medically unfit to resume the duties.
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(i)  After getting medically fit, the applicant requested the
authorities to allow him to join the duties, but the applicant

was not allowed to join the duties.

(iv) No D.E. was initiated against the applicant except issuing

some notices.

(v)  The observations of this Tribunal in O.A. no. 1051/1999
regarding allowing the applicant to appear before the Medical

Board

(vi) The Maliria Officer has recommended the case of the

applicant for regularization of his absence period.

(vii) The fact that the Malaria Officer has sanctioned provisional

pension to the applicant.

(vii) The fact that the applicant was allowed to join the duties and

ultimately got retired on superannuation on 31.3.2005.

(iX) The res. no. 1 has also not considered the fact that the
applicant was in continuous service from 31.12.1968 to

4.7.1986 and thereafter from July, 2000 to 31.3.2005.

20. From the impugned communication dated 18.4.2015 it seems that
the applicant was absent for total period of 4504 days and this period has

been shown as break in service as per rule 47 of the M.C.S. (Pension)
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Rules, 1982. It seems that the respondent authorities have not taken into
consideration the M.C.S. (Leave) Rules, 1981. Even for the sake of
argument it is accepted that the applicant remained absent
unauthorizedly, it seems that the applicant sustained paralytic attack and
was on medical leave is not disputed. Rule 48 of the M.C.S. (Leave)

Rules, 1981 states as under :-

“48. Absence after expiry of leave - (1) Unless the
authority competent to grant leave extends the leave, a
Government servant who remains absent after the end of
leave is entitled to no leave salary for the period of such
absence and that period shall be debited against his leave
account as though it were half pay leave, to the extent such
leave is due, the period in excess of such leave due being

treated as extraordinary leave.

(2) Willful absence from duty after the expiry of leave

renders a Government servant liable to disciplinary action.”

21. In view of rule 48 of the M.C.S. (Leave) Rules, 1981, the absence
of the applicant can be treated as a extraordinary leave as may be

admissible.

22. Rule 16 of the M.C.S. (Leave) Rules, 1981 states about maximum

amount of continuous leave it reads as under :-
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“16. Maximum amount of continuous leave. — Unless
Government in view of the exceptional circumstances of the
case otherwise determines, no Government servant shall be
granted leave of any kind for a continuous period exceeding

five years.”

The aforesaid rule says that the Government can sanction leave

under exceptional circumstances even for more than 5 years.

23.  Rule 4 of the M.C.S. (Leave) Rules, 1981 is a power of relaxation in

favour of the Government, which reads thus :-

“(4) Power of relaxation. — Where Government is satisfied
that the operation of any of these rules causes or is likely to
cause undue hardship in the case of any Government servant
or class of Government servants, it may, by an order in
writing, exempt any such Government servant or class of
Government servants from any provisions of these rules or
may direct that such provisions shall apply to such
Government servant or class of Government servants with
such modifications not affecting the substance thereof as may

be specified in such order.”

24. From the aforesaid discussion, it will be clear that the Govt. has
ample power to relax the provisions of the Rules and also to interpret the
rules in favour of the Govt. employee in the interest of justice and in the

exception circumstances.
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25. In my opinion, the respondent no. 1 ought to have considered the
fact that the applicant has sustained paralytic attack and the said
decease was for a prolonged period. After getting medically fit the
applicant approached the respondent authorities and requested to allow
him to join the duties, but he was not allowed and on the contrary he was
terminated. The said termination was quashed and set aside by the
Tribunal and the applicant was allowed to join the duties that too after
appearing before the Medical Board at Ambajogai and before Sasoon
Hospital at Pune. The competent authority of Sasoon Hospital, Pune
certified the applicant fit to join the duties and thereafter the applicant
joined the duties and worked for 5 years in the department. Apart from
the said absent period the continuous service of the applicant is from
31.12.1968 to 4.7.1986 and from April, 2000 to 31.3.2005. If absentee
period of the applicant is treated as extraordinary leave for which the
applicant may not be entitled to claim salary and other benefits, still it can
be counted for pensionary benefits i. e. length of service. So also the
applicant’s continuous service from 1968 to 1986 and from April 2000 to
31.3.2005 may be sufficient to grant him pension under M.C.S. (Pension)
rules, 1982. In my opinion, none of these circumstances along with the
circumstances referred hereinabove have been considered by the

respondent authorities. Hence, | pass following order :-
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ORDER

(1) The original application is partly allowed.

(i)  The impugned communication dated 3.2.2015 (Annex. I) and
18.4.2015 (Annex. J) issued by the res. nos. 1 & 3
respectively are quashed and set aside.

(i)  Theres. nos. 1to 3 in general and res. no. 1 in particular are
directed to consider the circumstances mentioned
hereinabove and to take fresh decision on the point of
condonation of interruption of applicant’s service from 1986
to 1998 under rule 48 of M.C.S. (Pension) Rules, 1982 and
also to take into consideration various provisions of M.C.S.
(Pension) Rules, 1982 and M.C.S. (Leave) Rules, 1981 and
to extend the pension and pensionary benefits to the

applicant as admissible thereunder.

(iv)  The decision as mentioned above be taken within a period of
3 months from the date of this order considering the fact that
the applicant has almost reached the age of 70 years and the
said decision shall be communicated to the applicant in

writing by speed post.

There shall be no order as to costs.

MEMBER (J)

ARJ-OA NO.210-2013 JDK (PENSIONARY BENEFITS)



